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In an age of private property rights and globalization, being recognized as a juridical community 

is one of the few ways in which dispossessed groups can safeguard communal land. In this 

regard, advances in International Indigenous Rights, such as the emergence of standards of Free, 

Prior and Informed Consent (FPIC), provide legal avenues through which local groups can 

protect against land grabs by extractive and agricultural industries. However, international law is 

unclear about what precisely is meant by “community”. Drawing on Western political 

philosophy, ranging from Aristotle to Max Weber, and early anthropology, this paper teases out 

core tenets and assumptions in the legal meaning of “community”. Specifically, it examines how 

contemporary legal interpretations of “community” reflect colonial typologies, drastically 

streamlining the number of groups who may enjoy legal standing against socially and 

environmentally destructive industries. Using South Africa as an example, this paper argues that 

failure to critically explore the eurocentrism underlying the legal meaning of “community” has  

two notable consequences for land rights. Firstly, as will be shown with regards to UN-REDD 

guidelines on FPIC (2013), transnational businesses, rather than self-defined communities 

become the final arbitrators of deciding who is indigenous (FPIC Guidelines, 2013). Secondly, in 

the context of settler-colonialism, States are afforded significant statutory discretion to reduce 

the number of potential claimants for land restitution. Drawing on decolonial scholars such as 

Achille Mbembe, I then discuss prefigurative communities as an alternative framework. This 

understanding of community is grounded in pluralism, social justice and world-making, and 

hence departs from the current neoliberal logic that requires that groups (re)imagine themselves 

as premodern, standardized entities to protect shared land. This paper concludes by reflecting on 

the implications of a prefigurative understanding of community on current legal technologies 

used to manage communal land, namely the trust.   
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